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GLOSSARY

Term or acronym

Meaning or definition

COVID-19 Coronavirus disease 2019

DG Directorate-General

EBITDA Earnings before interest, taxes, depreciation, and amortization
EEAG Energy and Environmental Aid Guidelines

ElUs Energy intensive users

EU European Union

FAQ Frequently asked questions

FID First Industrial Deployment

GBER General Block Exemption Regulation

GDP Gross domestic product

GHG Greenhouse Gas

IPCEI Important Projects of Common European Interest
JRC Joint Research Centre

OECD Organisation for Economic Co-operation and Development
RAF Regional Aid Framework

RAG Regional Aid Guidelines

RDI Research, Development and Innovation

RSB Regulatory Scrutiny Board

SAM State Aid Modernisation

SGEI Services of general economic interest

SME Small and medium-sized enterprises

STEC Short-term export-credit insurance Communication
SWD Staff Working Document

TAM Transparency Award Module

TFEU Treaty on the Functioning of the European Union
uiD Undertaking in difficulty

WTO World Trade Organisation




1. INTRODUCTION

1.1. PURPOSE OF THE FITNESS CHECK

Fitness checks are comprehensive policy evaluations assessing whether the
regulatory framework for a policy sector is “fit for purpose™.! The current Fitness
Check provides a comprehensive policy evaluation of the State aid modernisation
(“SAM”). SAM was an ambitious reform of EU State aid policy, see in detail in
Section 2.2.

With the SAM reform launched in 2012 the Commission considered that a more
focused framework for the assessment of State aid measures would allow Member
States to better contribute both to the implementation of the Europe 2020 strategy
for sustainable growth as well as to budgetary consolidation. The objectives of the
modernisation of State aid control were threefold: (1) to foster sustainable, smart
and inclusive growth in a competitive internal market; (2) to focus Commission's
ex-ante scrutiny on cases with the biggest impact on the internal market; and (3) to
streamline the rules and provide for faster decisions. In view of these objectives, the
Commission revised several State aid rules in 2013 and 2014 (see in detail in
Section 2.2).

The current Fitness Check is conducted with a view to the approaching expiry? of
some of the rules revised within the framework of SAM and/or the relevant review
clauses (see Annex 3), and the fact that some of the rules were already in place
before SAM. In doing so, the Fitness Check will assess if those State aid rules are
still “fit for purpose” taking into account the current and (already known) future
challenges, the general SAM objectives and the specific objectives of the legal
frameworks relevant for the rules under examination (including the developments
in legislation since the adoption of SAM). Regarding current and future challenges,
the current Fitness Check will in particular try to assess the extent to which State
aid rules are still fit for purpose in order to support the new political objectives of
the Commission, including a European Green Deal, as well as the new Digital and
Industrial Strategies®, while acknowledging that the information available and part
of the analysis predates the more recent policy initiatives and priorities. On the
other hand, the impact of the COVID-19 outbreak is not dealt with in detail in this
Staff Working Document (“SWD”).

The purpose of the current Fitness Check is to examine the SAM performance
against five criteria: effectiveness, efficiency, relevance, coherence and EU added
value. This is a retrospective exercise with the aim of establishing what has worked
well or poorly, and it compares actual performance to earlier expectations. The

https://ec.europa.eu/info/sites/info/files/better-requlation-toolbox_2.pdf.

On 2 July 2020, the Commission has adopted a new Regulation amending the General Block
Exemption Regulation (GBER) and the de minimis Regulation, and a Communication amending seven
sets of State aid guidelines and prolonging those which would otherwise expire on 31 December 2020.
In those Regulation and Communication, the Commission has also made certain targeted adjustments to
the existing rules with a view to mitigate the economic and financial impact of the coronavirus outbreak
on companies. For a full overview, please refer to Annex 3.

3 See Section 3.3.



https://ec.europa.eu/info/sites/info/files/better-regulation-toolbox_2.pdf
https://ec.europa.eu/competition/state_aid/what_is_new/prolongation_gber_deminimis_en.pdf
https://ec.europa.eu/competition/state_aid/what_is_new/prolongation_sa_guidelines_en.pdf

findings will serve as a basis for drawing policy conclusions on how well SAM and
the rules at stake have been performing, whether SAM is on the right track (i.e. “fit
for purpose” in view of the current situation) and if not, why. The Fitness Check
will feed into the revision and update process of the relevant State aid regulatory
framework and also determine whether non-regulatory actions (such as advocacy,
training, etc.) are needed.

This SWD reflects the findings and views of the Commission’s staff and does not
reproduce the formal position of the Commission itself. It does not prejudge the
final nature of any act or the content of any delegated or implementing acts that
may be prepared by the Commission.

1.2. SCOPE OF THE FITNESS CHECK

The current Fitness Check is an “umbrella exercise”, its scope comprises a group of
interventions and is not a mere sum of individual evaluations of the individual
rules. The Fitness Check aims at assessing SAM as a whole as well as cross cutting,
common features of the individual rules, while also focusing on selected issues
which are deemed of importance based on the Commission’s case practice.

As also explained in Section 4.1, one of the main tasks of the Commission’s
services in State aid is handling notifications. Every notified case is assessed in
detail involving close contacts between the Commission’s services and their
counterparts, the Member States pre- and post-notification and sometimes during
the implementation of the decision (in 2019 alone, DG Competition received over
180 State aid notifications.) That process is one of the most valuable sources for
DG Competition to understand what works well and what might need adjustment.
In addition, the so-called interpretation (or “eWiki”) questions, as described in
footnote 70, also give an insight on what might be problematic for the Member
States. Member States also express their views during the State aid Working
Groups (see Section 3.1). Further hints to what works well and what not can be
obtained from complaints and the monitoring exercise (see Section 3.2.3). The
selected areas were thus based on DG Competition’s experience with certain issues.

The current Fitness Check is also to be seen as a “mid-term review” or an
“implementing evaluation” that examines whether everything is on track or if there
is a case for making any changes.

The key elements of the scope of the current Fitness Check

The current Fitness Check, as set out in the Roadmap* covers the following
substantive State aid rules® (i.e. rules on compatibility) under SAM: General
Block Exemption Regulation No. 651/2014 (“GBER”)®, de minimis Regulation
No.1407/2013 (“de minimis Regulation”)’, Regional Aid Guidelines (2013/C

https://ec.europa.eu/info/law/better-

regulation/initiative/2044/publication/510476/attachment/090166e5c¢159a460_en.

For the sake of simplification, the SWD will use the term “rule” as a general reference to the individual

legal texts (regulations, communications, guidelines etc.) under examination.

6 OJ L 187 26.6.2014, p. 1, as amended by Commission Regulation 2017/1084, OJ L 156, 20.6.2017, p.
1.

! 0J L 352, 24.12.2013, p. 1.



https://ec.europa.eu/info/law/better-regulation/initiative/2044/publication/510476/attachment/090166e5c159a460_en
https://ec.europa.eu/info/law/better-regulation/initiative/2044/publication/510476/attachment/090166e5c159a460_en

209/01) (“RAG™)®, Research, Development and Innovation Framework (2014/C
198/01) (“RDI Framework™)®, Important Projects of Common European Interest
Communication (2014/C 19/04) (“IPCEI Communication”)!®, Risk Finance
Guidelines (2014/C 19/04)*, Aviation Guidelines (2014/C 99/03)*?, Energy and
Environmental Aid Guidelines (2014/C 200/01) (“EEAG”)", Rescue and
Restructuring Guidelines (2014/C 249/01)*,

In addition, the Short-term export-credit insurance Communication (2012/C
392/01) (“STEC”)* and the Railway Guidelines (2008/C 184/07)*® also form part
of the current evaluation exercise. Those two rules pre-date SAM (the Railway
Guidelines were introduced in 2008 and the latest STEC entered into force in 2013)
and were not part of the State aid reform. Nevertheless, they are also important
building blocks and complement the State aid legislation reviewed under SAM
(State aid aimed at developing certain economic activities or certain economic areas
within the meaning of Article 107(3)(c) TFEU). Both rules reflect well the main
objectives of SAM, while at the same time they take into account the specificities
of the area they cover. They contain some explicit references to the common
principles under SAM, such as transparency, avoidance of undue negative effects,
need for State intervention and proportionality of the aid amount. As regards STEC,
although it was largely inspired by the experience in the financial crisis, it was also
inspired by the SAM Communication of 2012 — which set out the initial ideas for
SAM.Y With regard to the Railway Guidelines, since 2012 when SAM was
adopted, the Commission has systematically applied the SAM principles in its case
practice when assessing cases falling under the scope of the Railway Guidelines,
notably for State aid schemes (e.g. transparency or evaluation requirements). The
current Fitness Check examines to which extent they are fit for purpose in view of
their objectives and of developments on the market and developments in the
legislation since their adoption and to which extent those rules are aligned to the
SAM objectives.

When the Fitness Check was launched, those rules were ready to be evaluated. As
the SAM principles represent now the mainstream of State aid control, and those
two rules have to be aligned, it is logical (and efficient) to evaluate them within the
Fitness Check exercise. This also allows to ensure to the maximum extent that they
would be better aligned to the standard State aid rules as defined by the SAM in the
future. In addition, some recent cases in the railway sector have shown that the
existing provisions on debt cancellation and restructuring in the Railway Guidelines
merit revisiting. Given similarities, that is be best done together with the (general)
Rescue and Restructuring Guidelines.

8 0J C 198 of 27.06.2014, p. 1.

o 0J C 198 of 27.06.2014, p. 1.

10 0J C 188, 20.06.2014, p. 4.

1 0J C19, 22.01.2014, p. 4.

12 0J C 99, 4.4.2014, p. 3.

B 0J C 200, 28.6.2014, p. 1.

1 0J C 249, 31.07.2014, p.1.

15 0J C 392, 19.12.2012, p. 1.

16 0J C 184, 22.7.2008, p. 13.

e STEC was adopted in 2012 after the SAM Communication and entered into force in 2013.
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Based on Article 109 TFEU, Council Regulation No. 1588/2015 (“Enabling
Regulation™)™® allows the Commission to declare, by means of regulations, that
certain categories of State aid are compatible with the internal market and are
exempted from the notification requirement provided for in Article 108(3) TFEU. It
thereby forms the legal basis of the GBER, limiting the scope to block-exempt. The
GBER was revised under SAM in order to allow the Commission to include further
categories of aid based on the Enabling Regulation. Therefore, the Enabling
Regulation will implicitly be considered through the evaluation of GBER. A
separate, targeted review of the GBER extending State aid rules to national funds
combined with certain EU programmes is also taking place at the moment.*

A full overview (reference, entry into force, etc.) of the rules covered by the Fitness
Check can be found in Annex 3. The State aid universe and the scope of the Fitness
Check is illustrated in Figure 1 in Section 2.1, which presents the legal and policy
background.

Explanation of the limitations to the scope of the Fitness Check

The procedural rules which were revised under SAM (the Procedural Regulation®
and the accompanying Implementing Regulation®) are not object of the current
evaluation exercise, because the present Fitness Check focuses on substantive and
not on procedural rules. Likewise, the Commission Notice on the Notion of Aid? is
out of scope of this evaluation exercise, since it provides only a comprehensive
summary of the interpretation of the objective notion of State aid by the European
Courts.

The 2015 Procedural Regulation is a Council Regulation codifying existing case
law and as such dictated largely by the Union Courts. It has to be noted that the
Procedural Regulation on State aid dates back to 1999. Prior to that, State aid
procedures were based directly on the Treaty, as interpreted by the Union Courts.
The 2015 Procedural Regulation introduced only relatively minor changes: some
fine-tuning on complaint handling and the introduction of some more information
gathering tools in rather specific circumstances.”® The first one does not affect
notified aid and with the latter tools, the Commission has not gained sufficient
experience yet (only one sector inquiry and a few tax cases where market
information tools were used). Those changes do not change the core concepts of the
procedure on notified aid and the assessment of compatibility, which remain based
on the principles established by the Union Courts. Moreover, the Procedural
Regulation is applicable not only to the SAM rules, but to all State aid procedures.

1 0J L 248, 24.9.2015, p.1.

1 Please see details here: https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/2086-
Targeted-modification-of-the-General-Block-Exemption-Regulation-in-relation-to-the-EU-funding-
programmes.

2 Council Regulation (EU) 2015/1589 of 13 July 2015 laying down detailed rules for the application of
Article 108 of the Treaty on the Functioning of the European Union; OJ L 248, 24.9.2015, p. 5.

2 Commission Regulation (EU) 2015/2282 of 27 November 2015 amending Regulation (EC) No
794/2004 OJ L 325, 10.12.2015, p.1.

2 Commission Notice on the notion of State aid, OJ C 262, 19.7.2016, p. 1.

z For market information tools, only after an opening of the formal investigation procedure and on the
condition that the standard investigation procedure has been declared ineffective; for sector inquiries,
only when the information available substantiates a reasonable suspicion that State aid measures in a
particular sector could materially restrict or distort competition within the internal market in several
Member States, or that existing aid measures in a particular sector in several Member States are not, or
are no longer, compatible with the internal market.
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Therefore, it would not make sense to include that Regulation in the Fitness check,
but that Regulation would need to be evaluated on its own.

The Services of General and Economic Interest (“SGEI”) rules,?* insofar applicable
to health and social services, the rules for agriculture, rural areas, forestry® and
fisheries? as well as the broadband rules®’, are also not covered as they are subject
to separate evaluations® taking into account their specificities.”®

As regards the exclusion of the SGEI from the scope, those rules are based on a
different legal basis and were not part of the SAM initiative. The SGEI rules are
based on Article 106 TFEU, which is not a State aid provision in the Treaty. It
relates to Member States granting special or exclusive rights to undertakings and
limitations to the application of the competition rules, where those rules would
obstruct the performance of the specific tasks with which those undertakings are
entrusted. In addition, SGEI measures also differ substantially from the State aid
assessment in other areas, as the Commission does not have the same powers as
under the compatibility assessment under Article 107(3)(c) TFEU. The Member
States enjoy a wide margin of discretion in defining what services qualify as SGEI
and the scrutiny of the Commission is limited to verifying whether the Member
States committed a manifest error in the definition of SGEIs and whether the SGEI
service providers have not been overcompensated. In addition, compensation of
costs related to SGEIs involves State aid only in cases not compliant with the
conditions defined by the judgment in the Altmark case®. The assessment of aid
related to SGElIs is thus rather specific and distinct from the common assessment
principles under the SAM, and thus merits a separate evaluation outside the scope
of the current Fitness Check. They were also not part of SAM, precisely because of
their particularity and different legal grounding.

The rules for agriculture, rural areas, forestry and fisheries are closely linked to
the Common Agricultural and Common Fisheries Policy respectively. Both sectors

% SGEI Decision (OJ L 7, 11.1.2012, p. 3), SGEI Communication (OJ C 8, 11.1.2012, p. 4), SGEI de
minimis Regulation (OJ L 114 26.4.2012, p. 8) and SGEI Framework (OJ C 8, 11.1.2012, p. 15).

% Regulation No 1306/2013, OJ L 347, 20.12.2013, p. 549; Regulation No 1307/2013, OJ L 347,
20.12.2013, p. 608; Regulation No 1308/2013, OJ L 347, 20.12.2013, p. 671; Regulation No
1305/2013, OJ L 347, 20.12.2013, p.487; Agricultural de minimis Regulation No 1408/2013, OJ L 352,
24.12.2013, p. 9; Regulation No 733/2013, OJ L 204, 31.07.2013, p.11; Regulation No 651/2014, OJ L
187, 26.06.2014, p. 1, Block exemption Regulation No 702/2014 in the agricultural sector and forestry,
OJ L 193, 01.07.2014, p. 1.

% Regulation No 1380/2013, OJ L 354, 28.12.2013, p. 22; Regulation No 1379/2013 on the common
organisation of the markets in fishery and aquaculture products, OJ L 354, 28.12.2013, p. 1; Fishery and
aquaculture de minimis Regulation No 717/ 2014, OJ L 190, 28.06.2014, p. 45; the fishery Block
exemption Regulation No 1388/2014, OJ L 369, 24.12.2014, p. 37.

z That is to say the Broadband Guidelines (OJ C25, 26.01.2013, p.1.) and related GBER articles.

28 https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/11835-Evaluation-of-State-aid-

rules-for-health-and-social-services-f-general-economic-interest-and-SGEI-De-Minimis;

https://ec.europa.eu/info/law/better-requlation/have-your-say/initiatives/2089-Review-of-Agricultural-

State-aid-Guidelines;

https://ec.europa.eu/info/law/better-requlation/have-your-

say/initiatives?&text=state%20aid&topic=MARE ; https://ec.europa.eu/info/law/better-requlation/have-

your-say/initiatives/12398-Evaluation-of-State-Aid-rules-for-broadband-infrastructure-deployment

Sectoral rules which form an integrative part of other rules (such as broadband in the RAG) have also

not been evaluated separately.

%0 Judgment of the Court of Justice in Case C-280/00 — Altmark of 24 July 2003, EU:C:2003:415.
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https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/2089-Review-of-Agricultural-State-aid-Guidelines
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/2089-Review-of-Agricultural-State-aid-Guidelines
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives?&text=state%20aid&topic=MARE
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives?&text=state%20aid&topic=MARE
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12398-Evaluation-of-State-Aid-rules-for-broadband-infrastructure-deployment
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12398-Evaluation-of-State-Aid-rules-for-broadband-infrastructure-deployment

are very small-structured and stakeholders usually differ from those concerned by
horizontal instruments.**

As to the Broadband rules, the application of the common assessment principles is
to a large extent driven by the technological requirements and developments in the
sector.

At the time, the Fitness Check started, the rules were considered sufficiently open-
ended to cater for developments expected in the near future and flexible enough to
assess diverse State interventions, including those addressing the new policy targets
of the Gigabit Communication®?.

At the same time, technological developments have continued to accelerate,
including the commercial roll out of the new generation of mobile (5G),
accompanied by a growing need of Gigabit connectivity reinforced by the current
pandemic. After the launch of the Fitness Check, the need to take into account these
developments became increasingly clear.

In the meantime, the application of State aid rules on a case-by-case has continued
and contributed to develop some case practice to address this evolving situation and
the 2025 Gigabit objectives. Within this context, a study was launched to examine
the Commission’s practice under the broadband guidelines and the experience
gained in the application of State aid rules in the broadband sector (data gathering
exercise, identifying challenges in the application of the Broadband Guidelines,
best practices, improvements to address identified difficulties; also aiming at
verifying elements required under the Better Regulation rules). Thus, a separate
evaluation of the Broadband Guidelines is now better justified.

Timeframe covered and geographical scope of the Fitness Check

The timeframe covered by the Fitness Check relates to the period since the entry
into force of the relevant rules up until the present, to the extent that the relevant
information and data are available (for example, due to the time lag of the reporting
obligations by Member States, the State aid Scoreboard® data available for this
Staff Working Document are only for aid granted until 31 December 2018). While
the effect of recent Commission policy initiatives on the State aid rules is assessed
(see Section 3.3), the consequences of the COVID-19 outbreak on SAM rules are
not analysed in this SWD but its effects will certainly have an impact on future
policy-making (see also Section 3.4).

The Fitness Check covers all Member States (including the UK which was a
Member State during the time covered by the evaluation).

3 For the Review of Agricultural and Fishery State aid rules, Roadmaps and public consultations have

been published. See e.g. the Better Regulation Portal: https://ec.europa.eu/info/law/better-
regulation/have-your-say/initiatives/2089-Review-of-Agricultural-State-aid-Guidelines and
https://ec.europa.eu/info/law/better-requlation/have-your-
say/initiatives?&text=state%20aid&topic=MARE.

Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, Connectivity for a Competitive
Digital Single Market - Towards a European Gigabit Society (COM/2016/0587 final). See for instance
decision in case SA.54668 Bavarian gigabit scheme, adopted on 29/11/2019.

See Section 4.1 for more information on the State aid Scoreboard.
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2. BACKGROUND TO THE INTERVENTION

2.1. LEGAL AND POLICY BACKGROUND
2.1.1. NOTION OF STATE AID

Competition is a major driver of growth. It incentivises enterprises, including new
ones, to enter markets and innovate, improving productivity and competitiveness in
a global context.

State aid control is part of competition policy enshrined in the Treaty (please refer
to the relevant Treaty provisions in Annex 4) and its basic rationale is to avoid
undue market distortions and subsidy races, as well as to safeguard the internal
market and create a competitive landscape with a level playing field.

Box 1: Article 107 TFEU: Definition of State aid

“Any aid granted by a Member state or through State resources in any form
whatsoever which distorts or threatens to distort competition by favouring certain
undertakings or the production of certain goods shall, insofar as it affects trade
between Member States, be incompatible within the internal market”.

Consequently, the cumulative requirements that have to be met in order for a
measure to be considered as State aid and to fall under the State aid general
prohibition are the following:

a the aid must be granted by a Member State or through State resources;
b. there must be a selective advantage to an undertaking;

c there must be a - threat of - distortion of competition; and

d there must be affectation of trade between Member States.

State aid is a form of support given by a Member State that provides an
undertaking or specific undertakings with an advantage over its/their
competitors. The support given by a Member State financed from the Union
budget is also considered State aid if national authorities have discretion about the
use of these resources. Aid can be granted in a variety of ways, such as through the
allocation of subsidies, the provision of interest and tax relief, state guarantees or
the purchasing of goods and services on preferential terms.

2.1.2. NOTION OF COMPATIBILITY

The Treaty contains a negative presumption against all forms of State aid. While
Article 107(1) of the Treaty on the Functioning of the European Union (TFEU) lays
down a general prohibition of State aid granted by Member States to
undertakings, Article 107(3) TFEU also allows for a number of policy objectives
for which State aid may be granted, they are the so-called objectives of common
interest.>* Those objectives of common interest derive from the policy priorities of

3 Article 107(2) TFEU also lists a number of “allowed” State aid which is automatically compatible,

without discretion of the Commission. The notification obligation however also applies to that
provision. See also Annex 4.
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the relevant Member State while taking into account the general priorities of the
EU.

State aid control thus does not prevent Member State governments from
supporting businesses. State aid control ensures that any detriment arising
from distortions of competition is outweighed by the public purpose pursued
by the aid.

The exemptions laid down in Article 107(3) TFEU are discretionary in nature and
the Commission has exclusive competence to decide on these exceptions, i.e. on
the so-called “compatibility” of State aid with the internal market. In exercising
these wide discretionary powers, when issuing decisions on compatibility under
Article 107(3)(c), the Commission balances the negative effects of the aid measure
on trade and competition in the internal market with its positive effects in terms of a
contribution to the achievement of well-defined objectives of common interest.*
“Distortion of competition” may arise in different dimensions and may have
different angles.

Member States wishing to grant State aid should define the objective they pursue,
and in particular explain which market failures they intend to address (market
efficiency issues or equity problems). Certain objectives may cover both equity and
efficiency problems. When assessing an aid measure under Article 107(3)(c), the
role of the Commission is to verify whether the objective chosen by the Member
State is a genuine one and then weigh the positive effects of the measure to reach
this common objective against the negative impact on trade and competition. When
exercising the control on State aid, the Commission does not prescribe the Member
State which common objectives it has to pursue. The State aid rules only indicate in
general terms, which objectives of common interest are normally considered as
acceptable in view of the EU priorities.

The Commission also does not oblige the Member States to grant aid —
Member States are free to choose other policy instruments to reach a certain
goal. The Member States, on the basis of their policy considerations, are (to a
certain extent) free to decide which undertakings or sectors they choose to support
with State aid, the Commission simply cannot interfere in such a decision.

Member States can make different choices with regard to policy instruments and
State aid control does not impose a single way of intervening in the economy. The
Commission, when carrying out a compatibility assessment, has to verify whether
the intended goal could not be reached by less distortive means (this is done under
one of the common assessment principles of SAM — appropriateness of the aid). It
also has to be mentioned that also non-aid measures are capable of distorting
competition. If a public measure is distortive, does however not fulfil the other

% An aid measure, which cannot be approved, is "incompatible".
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cumulative criteria of Article 107(1)%, it will not be caught by State aid control. A
State aid measure and a non-aid measure can be equally distortive.*’

For public policy purposes, some Member States grant more aid than others®®,
which is allowed under EU State aid rules. The purpose of State aid is not to ensure
that Member States grant proportionally equal amounts of aid, but rather to ensure
that the level playing field is maintained when aid is granted. Some might prefer
other policy instruments (regulatory measures for instance which can also be
distortive, but are not captured by State aid rules as not all the cumulative
conditions for the existence of State aid are fulfilled).*® The role of State aid control
is to define what State aid can be accepted/approved under Article 107(3) TFEU
since it is considered as compatible under the common assessment principles, but it
is up to the Member States and their budget priorities whether and to what extent
they use those possibilities for granting State aid. The Treaty rules on State aid do
not set any limits to how much compatible aid a Member State can spend. It is not
their role. They only define which aid can be considered compatible with the
internal market.

Furthermore, Article 107 TFEU confers power on the Commission to control State
aid measures. It is outside the remit of State aid control to compare / assess the
overall spending levels of individual Member States. There are other tools of
economic governance looking into possible investment or reform needs and the
broad developments of public finances, for example the European Semester and the
Stability and Growth Pact.* The compatibility assessment under Article 107 TFEU
does not allow to carry out such a high-level, or “macro” analysis. To ensure
predictability and legal certainty for Member States and stakeholders on how
the Commission applies its margin of discretion in interpreting the
compatibility provisions in Article 107(3) TFEU, the Commission has adopted a
series of rules (in the form of “soft law” such as guidelines and frameworks). The
adopted rules aim at laying down the compatibility conditions of aid measures.
They can be either “horizontal” or “sectoral”. Horizontal rules, which apply across
all industries, are aimed at solving problems that may arise in any industry and
country. Sectoral rules apply to specific industries.

As State aid is not ex lege compatible with the internal market, but rather may be
considered by the Commission to be compatible, that assessment falls, in principle,
within the exclusive competence of the Commission, subject to review by the

% Selectivity, state resources/ imputability, conferring an advantage to an undertaking and affectation of

trade

A typical example would be the huge variation in taxation rules between different Member States
(which however are considered non-selective, general measures) or discriminatory regulatory measures
(which fall outside State aid control because they do not entail State resources).

% According to the 2019 State aid Scoreboard, State aid expenditure in the EU is 0.76% of total GDP.
However, there is a strong variation of spending among Member States. While for some Member States
State aid expenditure exceeds 1.5% of their GDP (the largest share for 2019 concerned Hungary and
Czechia, followed by Denmark with close to 1.5%), for others this represents less than 0.3% (Ireland,
The Netherlands, Greece). For more information on the State aid Scoreboard, please refer to Section
4.1.

As already mentioned above, also non-aid measures are capable of distorting competition.

As to a possible macro effect, there is an ongoing debate on the size of the multiplier effect of State aid.
For example, in 2016, a multiplier of 0.5 was assumed (see Jan in 't Veld (2016), “Public Investment
Stimulus in Surplus Countries and their Euro Area Spillovers”, Economic Brief 16, European Economy
Series, August 2016).
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Union Courts. The guidelines and frameworks adopted to that end being “soft law”,
are merely binding on the Commission.*

There is also no legal obligation to adopt guidelines and frameworks. The
adoption of such guidelines by the Commission is an instance of the exercise of its
discretion. They are not and must not necessarily be exhaustive — the Commission
cannot be regarded as having deprived itself of the power to recognise State aid as
compatible with the internal market directly on the basis of Article 107(3) TFEU if
it has not explicitly adopted a position on the question at issue in the relevant
communication, guidelines or framework. Where the relevant rules do not expressly
prohibit, or it is not intended to prohibit a certain type of State aid to be granted, the
Commission can assess the measure directly on the basis of Article 107(3) TFEU.
However, the Commission will make sure that the common compatibility principles
are applied to the extent possible when aid is directly assessed under the Treaty.

2.1.3. PROCEDURAL ASPECTS

Member States can grant State aid either in the form of a “scheme” or as
“individual aid”. An aid scheme is a measure which defines beneficiaries in a
general and abstract manner and the authorities in charge of applying that scheme
do not have any margin of discretion in its application.*> On the contrary, individual
aid means (i) aid that is either not awarded on the basis of an aid scheme or
(ii) notifiable individual awards on the basis of an aid scheme.*®

As described above, the Commission has exclusive ex-ante control power: under
Article 108 TFEU, Member States are obliged to notify their intentions to grant
State aid and cannot implement the measure before the Commission's approval.
"Unlawful aid" means aid put into effect in contravention of Article 108(3) TFEU.*
The Commission’s approval takes the form of a Commission decision. Such
decisions can be challenged and are subject to scrutiny before the Union Courts.

In a State aid procedure, the counterpart of the Commission is the Member
State. Once a measure is approved (or block-exempted, see below), the Member
State is authorised, on the basis of the Commission decision (or the GBER, see
below), to disburse the aid to the beneficiary or beneficiaries. It may do so
according to its national administrative set-up (at national or regional level for
instance, or through specific aid granting bodies) and depending on the type of the
aid measure. Only the Member State is a party to a State aid procedure, the
beneficiary is merely a third party.

For small amounts of aid and/or less distortive aid measures however, the
Commission can issue block exemption regulations, pursuant to Article 109
TFEU, laying down the conditions® that have to be fulfilled in order to deem the
State aid measure compatible with the internal market without the necessity of an

“ Case C-310/99 Italy v Commission [2002] ECR 1-2289, [52].

42 See Article 1(d) of the Procedural Regulation.

4 See Article 1(e) of the Procedural Regulation.

4 See Article 1(f) of the Procedural Regulation. Lawfulness (or "legality™) of an aid measure is thus a
different concept than "compatibility".

The criteria of the GBER determine, in particular, eligible beneficiaries, maximum aid intensities (i.e.
the maximum proportion of the eligible costs of a project that can benefit from State aid) and eligible
expenses.
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ex-ante notification and approval. Since 2008, the previous block exemption
regulations (so-called “BERs”) have been “merged” into a single document, the
GBER. The GBER is directly applicable and thus its conditions binding for the
numerous national administrations in the Member States if they wish to grant aid
under it. The aid measures fulfilling the conditions of GBER are presumed to be
compatible with the internal market and thus exempted from the requirement of
prior notification to the Commission, Member States may implement those
measures without prior Commission scrutiny. On the other hand, the fact that a
State aid measure is not covered by the GBER does not imply that it is
incompatible; it merely means that the measure needs to be notified to the
Commission, who will then assess it under the relevant compatibility rules (i.e.
guidelines or frameworks or even directly under one of the Treaty provisions).

In addition, the Commission in the so-called de minimis Regulation, provides a
ceiling below which measures are deemed not to constitute State aid within the
meaning of Article 107 TFEU, and are exempted from the notification procedure,
because they are considered not to have any effect on trade between Member States
and not to distort or threaten to distort competition.* As such, there is no
monitoring obligation and compatibility assessment by the Commission.

For a graphic representation of the State aid “universe”, please refer to Figure 1.

Figure 1: Schematic representation of the State aid “universe”
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46 See Commission Regulation (EU) No 1407/2013 of 18 December 2013 on the application of Articles
107 and 108 of the Treaty on the Functioning of the European Union to de minimis aid (OJ L 352,
24.12.2013, p. 1), Commission Regulation (EU) No 1408/2013 of 18 December 2013 on the application
of Articles 107 and 108 of the Treaty on the Functioning of the European Union to de minimis aid in
the agriculture sector (OJ L 352, 24.12.2013 p. 9), Commission Regulation (EU) No 717/2014 of 27
June 2014 on the application of Articles 107 and 108 of the Treaty on the Functioning of the European
Union to de minimis aid in the fishery and aquaculture sector (OJ L 190, 28.6.2014, p. 45).
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2.2. THE STATE AID MODERNISATION REFORM AND ITS LOGIC

In May 2012, the Commission adopted the SAM Communication®” setting out the
principles of a major reform of the State aid rules.

There were several reasons which lead to the adoption of the SAM Communication.
The State aid rules prior to SAM were about to expire. In addition, the
modernisation of State aid control was needed to strengthen the quality of the
Commission’s scrutiny and to shape that instrument into a tool promoting a sound
use of public resources for achieving objectives of common interest and supporting
growth-oriented policies while at the same time limiting competition distortions
that would undermine a level playing field in the internal market. Over time, State
aid rules have developed into a complex legal framework. There was scope to
clarify and simplify the rules, enhance consistency and streamline the assessment
process.

Based on the SAM Communication, a series of reformed rules entered into force
between 2012 and 2014.*® Throughout the SAM process, the Commission followed
a common approach in establishing new guidelines/frameworks containing the
criteria for assessing State aid compatibility. In particular, SAM clarified the
criteria for finding that an aid measure is compatible with the TFEU and hence can
be approved. More precisely, as part of the SAM package, the Commission adopted
new streamlined and aligned guidelines/frameworks based on the so-called “SAM
common principles™ applicable to the assessment of compatibility of the aid
measures in line with the SAM objective to foster “good aid”.

4 Communication from the Commission to the European Parliament, the Council, the European

Economic and Social Committee and the Committee of the Regions EU State Aid Modernisation
(SAM) COM/2012/0209 final, 08.05.2012.
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52012DC0209:EN:NOT .
https://ec.europa.eu/competition/state_aid/modernisation/index_en.html.

Identification and definition of these common principles was one of the main requirements of the SAM
Communication and each SAM rules then included a section setting out both these general principles
common to all rules and their application in their specific context.
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Box 2: SAM Common principles

1.

Contribution to a well-defined objective of common interest: aid must aim
at an objective of common interest* in accordance with Article 107(3)
Treaty;

Need for State intervention: aid must be targeted towards a situation
where aid can bring about a material improvement that the market cannot
deliver itself, for example by remedying a market failure or addressing an
equity or cohesion concern;

Appropriateness of State aid as policy instrument: selection of least
distortive tool (potential alternatives: other policy instruments or other
forms of aid);

Existence of an incentive effect: the aid must change the behaviour of the
undertaking(s) concerned in such a way that it engages in additional activity
that it would not carry out without the aid, or it would carry it out in a
restricted or different manner or location;

Proportionality of the aid amount (aid limited to minimum necessary): the
aid amount must be limited to the minimum needed to achieve the objective
of common interest;

Avoidance of undue negative effects on competition and trade: negative
effects on competition and trade between Member States must remain
sufficiently limited; positive effects must outweigh negative effects;

Transparency: the relevant acts and pertinent information about aid awards
must be transparent (public).

* A full overview of the rules subject to the Fitness Check by common objective is in Annex 5.

The Commission also adopted several reformed regulations in terms of substantive
rules, these included the GBER® and the de minimis Regulation.*

Besides the streamlined and aligned guidelines and frameworks, the much widened
GBER was the cornerstone of the SAM reform, as it simplified aid granting

50

51

Preceded by an amendment of the Enabling Regulation, Council Regulation No 733/2013, OJ L 204,
31.7.2013, p. 11. See also Regulation (EU) No 702/2014 of 25 June 2014 declaring certain categories of
aid in the agricultural and forestry sectors and in rural areas compatible with the internal market in
application of Articles 107 and 108 of the Treaty, OJ L 193, 1.7.2014, p. 1, and Commission Regulation
(EU) No 1388/2014 of 16 December 2014 declaring certain categories of aid to undertakings active in
the production, processing and marketing of fishery and aquaculture products compatible with the
internal market in application of Articles 107 and 108 of the Treaty, OJ L 369, 24.12.2014, p. 37.

On procedure, the Commission adopted a reformed Procedural Regulation and the accompanying
Implementing Regulation. As a last piece of SAM, in 2016 the Commission adopted a guidance to
clarify what falls within the scope of EU State aid rules, the Notice on the Notion of Aid. See also
Commission Regulation (EU) No 1408/2013 of 18 December 2013 on the application of Articles 107
and 108 of the Treaty on the Functioning of the European Union to de minimis aid in the agriculture
sector (OJ L 352, 24.12.2013 p. 9), Commission Regulation (EU) No 717/2014 of 27 June 2014 on the
application of Articles 107 and 108 of the Treaty on the Functioning of the European Union to de
minimis aid in the fishery and aquaculture sector (OJ L 190, 28.6.2014, p. 45).
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procedures for Member States by authorising without prior notification a wide
range of measures fulfilling horizontal common interest objectives.>

Under the modernised State aid rules, granting national authorities got more
possibilities to grant aid measures while at the same time, as a result of the
extended GBER, those measures could also be implemented faster. This was tied to
newly introduced transparency and ex-post evaluation® requirements and a
strengthened ex-post monitoring of measures (the SAM evaluation requirements
will be hereinafter referred to as “ex-post evaluation of the implemented national
measures” or “ex-post evaluation”). Therefore, SAM aimed at striking a balance
between more possibilities for the Member States to grant aid on the one hand,
and proper compliance with the rules and limiting distortions of competition
on the other. In essence, SAM aimed at achieving the “best value for money”,
promoting a sound use of public resources for growth-oriented policies while
tackling significant distortions of competition.

All the SAM initiatives (including the GBER and other SAM instruments) are
complementary tools for achieving all the three SAM objectives and both have their
role to play for each of the objectives.

Box 3: SAM objectives

The objectives of SAM were threefold. Those objectives are strongly interlinked
and have to be seen in the context of the overall objective of State aid control which
aims at minimising distortions of competition in the internal market.

1. To foster sustainable, smart and inclusive growth in a competitive internal
market (fostering “good aid”);

2. To focus the Commission’s ex-ante scrutiny on cases with the biggest
impact on internal market whilst strengthening the Member States’
cooperation in State aid enforcement (“big on big, small on small”);

3. To streamline the rules and provide for faster decisions (“faster access to
aid”).

2.2.1. FOSTERING “GOOD AID”

With SAM, the Commission increased the emphasis on the quality and efficiency
of public support. One of the key ideas was that State aid control should facilitate
aid which is well-designed, targeted at identified market failures and objectives of
common interest, and the least distortive. For that to happen, it was essential that

52 Areas covered: regional aid; SME investment aid; SME access to finance; RDI; training aid; aid to

disadvantaged workers and workers with disabilities; environmental protection; transport for residents
in remote areas; cultural and heritage conservation; sport and multifunctional recreational
infrastructure; local infrastructure; natural disasters. The Commission extended the scope of GBER to
ports and airports in 2017 (Commission Regulation (EU) 2017/1084 of 14 June 2017 amending
Regulation (EU) No 651/2014, OJ L 156, 20.6.2017, p. 1.). This slightly amended GBER also includes
a number of new simplifications in other areas (culture projects, multi-purpose sports arenas and
outermost regions).

Evaluation requirements under SAM imposed an obligation on Member States to carry out an ex-post
evaluation of their State aid measures above certain expenditure. Evaluation under SAM does not equal
to “evaluation” under Better Regulation.
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State aid was: (i) effective in achieving the desired public policy objective and has
an incentive effect; (ii) designed in a way that limits distortions of competition; and
(iii) addressing situation where the market cannot deliver itself.

The “common principles” identified above and the revision and streamlining of the
State aid guidelines to bring consistency with such principles were designed to
foster “good aid” and thus contribute to the growth objective.

The overall SAM objective of fostering “good aid” was, via the implementation of
those common objectives, translated into more concrete objectives of common
interest pursued by the individual rules in the specific areas of application of the
State aid rules reviewed under SAM (for more details see Annex 5 and Section
5.1.1).

According to the SAM Communication, modernised State aid control should
facilitate the treatment of aid, which is well-designed, targeted at identified market
failures and objectives of common interest, and least distortive (“good aid”). SAM
does not entail a prescriptive list which objectives are “good” - ”good aid” mirrors
aid which is intended to reach an objective of common interest, which (in view of
the above) derives from EU priorities.

2.2.2. BIGONBIG, SMALL ON SMALL

SAM meant a significant move towards the prioritisation and stronger scrutiny of
the aid with a significant impact on the internal market. In parallel, SAM’s
objective was to simplify the analysis of cases of a more local nature, with little
effect on trade and competition. The review of the de minimis Regulation and the
GBER were meant to achieve those objectives. The review of GBER was the
backbone of SAM and it meant to better target aid towards well-established
objectives while simplifying the administrative treatment of well-designed
measures with low amounts of aid.

While block exemptions existed also prior to SAM and the 2008 GBER was
already used (albeit to a varying extent) by aid granting authorities in Member
States, SAM aimed to increase the categories of aid exempted from the notification
obligation by introducing: (i) new categories of aid®*; (ii) broader application for
existing categories>; and (iii) higher notification thresholds and aid intensities.

In the SAM design, the lower administrative burden resulting from such an increase
of non-notifiable aid should have been accompanied by a commitment of the
national authorities in terms of compliance. The Commission foresaw several
safeguards, such as: (i) enhanced monitoring (ex-post control of legality carried out

54 Aid to innovation clusters and aid to process and organisational innovation; aid schemes to make good

the damage caused by natural disasters; social aid for transport residents of remote regions; aid for
broadband infrastructure; aid for culture and heritage conservation, including aid schemes for audio-
visual works; aid for sport and multifunctional recreational infrastructures; investment aid for local
infrastructure.

Wider scope for risk finance aid; investment aid for research infrastructure; a new simplified provision
on start-up aid; environmental aid categories: aid for the remediation of contaminated sites, district
heating and cooling, waste management, operating aid for electricity from renewable sources, energy
infrastructures; a wider definition of the notion of disadvantaged workers for employment aid to the
youngest; aid for compensating the costs of assistance provided to disadvantaged workers; and regional
operating aid for outermost regions and sparsely populated areas and for urban development schemes.
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on a number of random schemes and individual aid awards inside schemes); (ii) ex-
post evaluation of large schemes (meant to determine if the scheme delivered the
intended positive results), and (iii) transparency of aid (Member States required to
publish the basic elements of the aid award, i.e., aid amount, beneficiary etc.).

That objective was supposed to result in more measures and a higher proportion of
the spending under the GBER and in turn in a reduction of humber of notifications
to the Commission. The expected effects and benefits are explained in more detail
in Section 2.3.

2.2.3. FASTER ACCESSTO AID

The third of SAM’s key objectives was to streamline procedures in order for the
Commission to deliver decisions within business-relevant timelines, in close
cooperation with the Member States. Ultimately, SAM was meant to result in:

- aclearer and more coherent architecture of State aid control;

- the prioritisation of those cases with a significant impact on competition and
trade;

- the simplification of the rules for smaller amounts of aid;

- improved compliance for Member States and lower administrative burden;
more effectiveness in public spending.

Under SAM, there was a need to streamline and reform procedures in order to
deliver decisions within business-relevant timelines, in close cooperation with
Member States. Given that important elements of the package contributing to this
objective were the Procedural Regulation and the Notice on the Notion of State aid
which are not covered by the current Fitness Check, this objective will be only
partially assessed.

2.3. POINTS OF COMPARISON FOR THE ANALYSIS
2.3.1. BASELINE SCENARIO

An evaluation needs an appropriate point of comparison to be able to assess the
change that the EU action has brought over time. In general, the main baseline (or
counterfactual) is a situation in the absence of EU intervention.*

In the current case, under the baseline scenario, the pre-SAM rules (i.e. the 2008
GBER, the 2006 de minimis Regulation and the preceding guidelines and
frameworks) would have continued to apply. The pre-SAM State aid rules were
already found to underpin the Europe 2020 flagships, as also acknowledged by the
SAM Communication.®

% It has to be noted that the construction of a baseline scenario for State aid is very complex and may be

specific to the facts of the case. See also Section 4.2.

The SAM Communication states: “For example, the framework for State aid to research, development
and innovation facilitates the achievement of "Innovation Union" as well as "An industrial policy for
the globalisation era" objectives. The enforcement of "polluter pays" principle as well as a possibility
to provide aid in order to encourage companies to go beyond mandatory EU environmental standards
or to promote energy efficiency provided for in the Environmental aid guidelines are one of the tools to
implement "Resource efficient Europe" flagship. [...] Rescue and restructuring aid guidelines allow
State aid to ailing companies only under strict conditions and if it results in their return to long-term
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Box 4: Baseline scenario

This Fitness Check assesses the reform of the State aid rules under SAM and
its baseline is the State aid rules in place without SAM, i.e. the counterfactual
where the rules in place at the time would have been prolonged as they were.

The current Fitness Check does not assess the unlikely scenario that the rules in
force prior to SAM would have simply expired. The consequence of the absence
of substantive rules would be the direct application of the Treaty, i.e. the
notification of each and every measure constituting State aid in the meaning of
107(1) TFEU and their compatibility assessment by the Commission directly under
the Treaty without any substantive guidance provided to Member States by the
relevant soft law.

The current Fitness Check also does not evaluate the existence/absence of State aid
control as such, as the general prohibition of State aid is enshrined in the Treaty
since 1957 (see Section 2.1).

However, while there were provisions with regard to the substantive assessment
available, not all guidelines were streamlined with regards to the compatibility
assessment criteria, thereby potentially hindering coherence in all set of the rules.
Transparency and monitoring of State aid schemes, the ex-post evaluation
requirement and other accompanying actions as described in detail in Section 3.1
were missing. Most importantly however, the “old” State aid regime was
characterised by more notifications to the Commission and less measures under the
direct control of the Member States.

It can be reasonable assumed, that in the absence of SAM, all things equal, the
relatively stable trends in the period following the “crisis” years, as from 2011, and
preceding the SAM cut-off year, 2014, would have continued, including the trends
of State aid expenditure and the trends with regard to GBER measures, as shown in
the graphs below. However, it cannot entirely be excluded that the priorities of the
Commission 2015-2019% would have had an impact of those trends.

In particular, as shown by Figure 2, the trend in total State aid expenditure was at
around 0.5% in 2013 and the two preceding years. In the absence of SAM, all
things equal, this could have been reasonably assumed in the following years as
well.

viability, encouraging thereby exit of inefficient firms and bracing the companies for global
competition, contributing to "An industrial policy for a globalised era".”

58 https://ec.europa.eu/commission/publications/president-junckers-political-guidelines_en.
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Figure 2: Total pre-SAM State aid expenditure as % of EU 28 GDP*

Total (non-crisis) State aid as a % of GDP; EU-28

0.75

Total non-crisis ald

Moreover, as shown by Figure 3, the volume of block-exempted aid was at around
EUR 21 billion in the EU. In the absence of SAM, all things equal, this volume
could have been reasonably assumed in the following years as well.

Figure 3: Share of block-exempted aid, schemes and individual aid, by volume, EU
2860
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In addition, as shown by Figure 4, the total block-exempted cases as percentage of
total cases with reported expenditure was at around 60%, while the total new block-
exempted cases as % of total new cases with reported expenditure was at around
70%. In the absence of SAM, all things equal, it could have been reasonably
assumed that these trends would have continued in the following years as well.

5 2015 State aid Scoreboard. Excluding “crisis” aid.
60 2015 State aid Scoreboard. Excluding aid to agriculture and fisheries (see also footnote 77).
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Figure 4: Use of GBER pre- and post-SAM, EU 28
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Finally, as shown by Figure 2, the average duration of notified procedures was
close to five months, while the estimated duration before possible
granting/spending just above 3 months. In the absence of SAM, all things equal,
these durations could have been reasonably assumed in the following years as well.

Figure 5: Estimated average duration before granting/implementing State aid®
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Baseline scenario for the individual rules

As regards the individual rules, as mentioned above, the baseline implies that the
rules in place at the time would have been prolonged as they were (with the
exception of IPCEI and Railway Guidelines where no dedicated rules existed
before). In the absence of SAM (or new rules in the case of STEC and the Railway
Guidelines), all things equal, it could have been reasonably assumed that the
situation, as described in the baseline, would have continued in the following years
as well.

A detailed assessment of the baseline scenario for each rules can be found in
Annex 5.

61 2018 State aid Scoreboard.
62 2018 State aid Scoreboard.
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2.3.2. INTENDED RESULTS AND INTERVENTION LOGIC

As explained above, SAM was needed because the State aid rules were about to
expire and there was a need to strengthen the quality of the Commission’s scrutiny
and promote objectives of common interest while at the same time limiting
competition distortions.

There was also scope to clarify and simplify the rules, enhance consistency and
streamline the assessment process. Prior to SAM, the complexity of the substantive
rules that applied equally to smaller and bigger cases were challenges to State aid
control and could cast doubt on its legitimacy. A more focused State aid was also
meant for Member States to better contribute both to the implementation of the
Europe 2020 strategy for sustainable growth as well as to budgetary consolidation
in the aftermath of the financial and economic crisis. Those factors, together with
the strengthening of the economic and budgetary surveillance, the expiry of a
number of key State aid rules before the end of 2013, the preparation of the EU
Multiannual Financial Framework and of the EU Structural Funds rules for 2014-
2020°% were important drivers that required the launch of a modernisation package
of State aid control.

As regards transparency, before SAM, there was no requirement for public
information on beneficiaries of aid awarded under notified schemes or schemes
covered by the GBER.** Although Member States already collected aggregate
information on all of their national State aid expenditures in the context of a so-
called “annual reporting exercise” before SAM, which was then transmitted to the
Commission for publication through the annual State aid Scoreboard and on the
Eurostat website, more detailed information was not available.

Box 5: Anticipated effects of SAM in terms of GBER measures

With the introduction of SAM, it was expected that 3/4 of aid measures existing
at that time and about 2/3 of total aid amounts granted by Member States
could be covered by the newly reformed GBER®, which could even extend to up
to 90% of all aid measures, if Member States used the GBER to the full extent by
designing their measures in order to fit its requirements.*

It was anticipated that this increased use of the GBER would have a strong impact
on aid beneficiaries and on granting authorities, as it would allow for
immediate access to aid (no notification, no prior compatibility assessment by the
Commission if compliance with the GBER) and, consequently, a lower
administrative burden. This would also free up resources for the Commission
to deal with cases which are deemed to be most distortive.

63 As explained in Section 2.1, support granted by Member States coming from the Union budget under

the EU Multiannual Financial Framework including the Structural Funds rules is also considered as
State aid if national authorities have discretion about the use of these resources.

The Commission only publishes the names of beneficiaries of notified individual aid and the amount of
aid in its decisions.

Implying a doubling of aid amounts and an increase of 13 percentage points of total aid measure.

66 MEMO/14/369 https://ec.europa.eu/commission/presscorner/detail/en/MEMO_14_369.
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Figure 6 summarises the expected outcome of SAM in terms of aid amounts/aid
measures.

Figure 6: Anticipated effects of SAM in terms of GBER measures

Analysis based on aid amounts awarded in 2012, aid notified/block exempted in
2012%

Aid amounts Aid measures

m Current GBER
m New GBER ("delta")
Still under schemes

Still individually notified

An overview of the context to each of the individual State aid rules under the
Fitness Check and the problems each one of the rules aimed to tackle specifically is
to be found in Annex 5.

As described in Section 1.2, the present Fitness Check encompasses a series of
substantive State aid rules, while others are not covered. The intervention logic as
summarised in Figure 2, refers only to the rules covered by the Fitness Check.

As explained in Section 1.1, the aim of the Fitness Check is to analyse the
effectiveness, efficiency, relevance, coherence and EU added value of the rules, and
to evaluate and assess, to the extent possible at this stage, their contribution to
achieving the EU 2020 policy objectives. In doing so, the Fitness Check will assess
if the rules under the Fitness Check are fit for purpose and whether the objectives of
SAM have been met. This analysis will consider the relationship between policy
objectives, actions, consequences and impacts/expected results.

Finally, it also has to be noted that SAM as a whole did not undergo an impact
assessment, but the individual rules under it did.

Source: https://ec.europa.eu/competition/publications/cpb/2014/011_en.pdf.
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Figure 7: SAM intervention logic

Needs/Problems

State aid regime prior to SAM: Rules were about to expire. Need to strengthen the quality of the Commission’s
scrutiny and to shape that instrument into a tool promoting a sound use of public resources for growth-oriented
policies and limiting competition distortions. Complex legal framework. Scope to clarify and simplify the rules,
enhance consistency and streamline the assessment process.

Objectives

1. Fostering “good aid”: to foster sustainable, smart and inclusive growth in a competitive internal market

2. “Big on big, small on small”: to focus the Commission’s ex-ante scrutiny on cases with the biggest impact
on internal market whilst strengthening the Member States’ cooperation in State aid enforcement

3. Faster access to aid: to streamline the rules and provide for faster decisions

These objectives have to be seen in the context of the overall objective of State aid control which aims at

Inputs and activities

SAM revision launched: revisiting the State aid rules and State aid architecture — Commission resources

s 5

Outputs
SAM Reform — new State aid architecture
GBER and other SAM rules/instruments are complementary tools for achieving the three SAM objectives

Fostering “good aid” — both GBER and other SAM instruments define, based on common assessment principles,
what type of aid would be considered as “good” and thus compatible with the internal market; in addition, a
number of generally applicable measures aimed at ensuring good aid (e.g. evaluation, transparency, exclusion of
undertakings in difficulty, enhanced ex post monitoring) relate to both GBER and other SAM instruments.

Big-on-big, small-on-small — simplification for manifestly compatible measures with aid amounts below the
notification thresholds thanks to GBER on the one hand (small-on-small) and streamlined rules based on unified
common principles for assessment of more complex cases (with aid amounts above the GBER thresholds or not
falling under the GBER at all) under the various SAM instruments (big-on-big); non-GBER rules thus enabled
proper assessment of complex and/or large measures with potentially big effects in the market and to ensure that
their distortive effects are kept to the minimum and are balanced by their positive effects in fulfilling an objective
of common interest.

Faster access to aid — this objective is not limited to GBER measures but extends as well to all measures assessed
under the other instruments; indeed SAM aimed at providing faster access to good aid also outside the scope of
GBER — by ensuring a streamlined and coherent framework for their assessment; the fact that the other SAM
instruments defined in a transparent way what is considered as good aid enables the Member States to design their
aid measures from the very beginning in line with those rules, avoiding thus unnecessary delays.

Manifesting in:

o New revised and streamlined State aid rules

e  Common principles and requirements applicable to the assessment of compatibility of all the aid measures
carried out by the Commission;

e  Evaluation requirement for certain State aid schemes

e  Creation of an EU public transparency module for individual aid awards

e  Enhanced ex-post monitoring of implemented aid measures by the Commission

e  Strengthened cooperation actions with Member States
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Expected results

e  Clearer, more consistent and more coherent architecture of State aid control
e  Member States granting “good aid” supporting sustainable, smart and inclusive growth
e  Prioritisation of cases and to focus on those cases with bigger impact on the internal market

amounts of aid

where it represents a real added—value)
e  Substantial value added for all stakeholders through the new transparency requirements

coherent architecture and the cooperation with Member States

e Lower the administrative burden for public authorities and for beneficiaries by simpler rules for smaller

e  Strengthening the internal market, promoting more effectiveness in public spending (use of State aid only

e Improved compliance of Member States with the State aid rules due to the combined effect of a more

-

External factors

e EU legislative initiatives and revisions in areas which affect State aid

e  Market trends, technological developments

e  Member states channelling public money on achieving the common objectives under EU 2020
e Increased use of financial instruments by EU centrally managed funds

3. IMPLEMENTATION AND STATE OF PLAY

3.1. IMPLEMENTATION OF SAM
3.1.1. THE COMMISSION

As a result of SAM, the Commission adopted a series of soft law in form of
guidelines and frameworks, along the common principles, as well as the GBER and
the de minimis Regulation. However, SAM was not only a bundle of legislation, but
also an encompassing approach to enforce State aid policy. Accompanying the
adoption of those SAM rules and in line with its principles, the implementation of
SAM also included other actions. In particular, under SAM the greater role for
Member States came with “greater obligations” and there were a series of measures
requiring greater involvement by Member States’ as well as more systematic ex-
post assessments and checks, both from the Member States’ and the Commission’s
side.

The SAM “architecture” (contributing to the SAM objectives) can be illustrated as
in Figure 8.
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Figure 8:

Schematic illustration of SAM architecture

Small
% of aid
under the control
of the Commission,
strict conditions:
Guidelines / frameworks
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under the control of
Member States within a
Commission-defined
GBER Framework

Assistance to Ms Monitoring
Training actions Evaluation
FAQ Transparency

Partnership with Member States

Fostering Big on big, small Faster access to
“good aid” on small aid

The main elements of the SAM architecture accompanying the SAM rules
(regulations, guidelines, frameworks) were as follows.

Better coordination and partnership with Member States: Since SAM, the
Member States have had greater responsibility in State aid control and more
possibilities to grant aid without notifying it to the Commission under the GBER.
Therefore, cooperation between the Commission and the Member States on the

application of the new State aid rules became more important.

e High Level Forum: The Commission launched a partnership with the
Member States on the implementation of the reform. To that effect, a High
Level Forum between the Commission and the Member States was set up for
regular discussions. The High Level Forum is a platform for Member States
and the Commission to review the most prominent State aid issues in a climate
of “partnership”, and to agree on priorities and working modalities moving
forward. The meeting takes place annually since 2014 and is chaired by the
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Commission, usually with the participation of the Commissioner in charge of
Competition policy.*®

e SAM Working Group: To foster closer working relationships with the
Member States, the Commission has set up several working groups bringing
together representatives from both the Member States and the Commission.
Those working groups meet on a regular basis®® and are meant to allow
Member States, among themselves and with the Commission, to exchange
information on practical aspects and lessons learned in the application of State
aid rules. The SAM Working Group is chaired by a Member State (on a
rotating basis) and meets three times a year. The Commission also organises,
normally once a year, a Steering Group on Transparency and a workshop on
evaluation. The working groups report on an annual basis to the High Level
Forum.

e SAM guidance and country contact points: In addition, the Commission
services also support Member States bilaterally, for example by providing
informal guidance on the interpretation of the SAM rules (GBER and
guidelines/frameworks alike)® and by providing training sessions on State aid
topics when asked for by the Member States. The Commission services have
also set up a network of country coordinators to facilitate day-to-day contacts
with the Member States.

Transparency of State aid awards: The new transparency provisions under SAM
entered into force as from 1 July 2016. As a result, Member States have to, as a
condition for granting aid (for both under GBER and guidelines/frameworks),
establish comprehensive State aid websites, at regional or national level, for the
publication of information on aid measures and their beneficiaries. The
transparency requirement applies in general to all State aid, except for smaller aid
awards of less than EUR 500,000. The transparency provisions were meant to
promote compliance, to reduce uncertainties and enable companies to check
whether aid granted to competitors is lawful. By doing so, its aim is to promote a
level playing field in the internal market for Member States and companies. For
more details, please refer to Section 3.2.4.

Requirement to Member States to evaluate their main aid schemes: To ensure
that the positive effects of State aid outweigh its potential negative effects, SAM
introduced an ex-post evaluation provision requiring Member States to conduct
evaluations for a selection of significant State aid schemes, both under the GBER
(when the scheme's annual aid budget exceeds EUR 150 million) and approved
schemes under guidelines and frameworks (for schemes with the higher potential of
distorting competition). The aim of evaluation is to assess the actual impact of aid,
to enable Member States to improve the design of future schemes by making them
less distortive and more effective, and the Commission to design better State aid
rules for the future. For more details, please refer to Section 3.2.4.

68
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There have been seven meetings of the High Level Forum held between 2014-2019.

The SAM Working Group is currently (March 2020) co-Chaired by Denmark and Hungary.

The Commission set up an online tool (“eWiki”) accessible to Member States’ authorities to ask
questions about the interpretation of the SAM rules, in particular of the GBER where Member States
have the responsibility to apply them. The questions and replies to these questions are available to all
Member State. Until 31 March 2020, the Commission services received 1,480 questions on the SAM
rules, including close to 1180 questions on the GBER alone. The Commission also published a FAQ.
That FAQ is based on the questions in eWiki.
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Monitoring by the Commission: In parallel to the enhanced role of the GBER,
SAM also foresaw a shift from ex-ante to ex-post assessment, by stepping up
monitoring efforts from the side of the Commission both for GBER and approved
aid schemes. In particular, since SAM, Member States have had greater possibilities
to grant aid without notifying it to the Commission, mainly because GBER now
applies to more measures. To ensure that those measures comply with the rules in a
consistent way throughout the EU, the Commission monitors how Member States
apply existing or exempted aid schemes. The Commission services set up an annual
monitoring process during which they select a sample of State aid schemes for
further scrutiny already in 2006. Following SAM those monitoring efforts have
been scaled up. The Commission services check both the compliance of the
selected schemes with their legal basis and their implementation. For more details,
please refer to Section 3.2.3.

Exemption for small amounts (de minimis Regulation): In line with the
principles of SAM, the 2013 de minimis Regulation aimed at simplifying and
clarifying the rules for small aid amounts that fall outside the scope of EU State aid
control because they are deemed to have no impact on competition and trade in the
internal market (“‘de minimis measures”). The main criteria of the previous 2006
regulation, which exempted amounts of up to EUR 200,000 per undertaking over a
three year period, remained unchanged™, but the treatment of small aid measures
has been further simplified. It is the responsibility of the Member States to ensure
the correct application of the de minimis Regulation. In